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PUBLIC TRUSTEE AND TRUSTEE COMPANIES LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Resumed from 28 March. 
Clause 9:  Section 4 amended - 
Debate was interrupted after the clause had been partly considered. 
Clause put and passed. 
Clause 10 put and passed. 
Clause 11:  Sections 6A and 6B inserted - 
Ms S.E. WALKER:  This clause will allow the Public Trustee, by arrangement with the relevant employer, to 
make use, either full-time or part-time, of the services of any officer or employee in the public service, in a state 
agency or instrumentality, or otherwise in the service of the Crown in right of the state.  What is envisaged here?  
What sorts of services would the Public Trustee be looking to utilise for the new services that it will be 
providing? 

Mr J.A. McGINTY:  The effect of this clause is to remove restrictions on whom the Public Trustee can delegate 
its powers or duties to.  This will allow the Public Trustee to delegate some of its duties to other government 
agencies where appropriate.  For example, the Disability Services Commission and the Public Trustee 
occasionally have common clients.  This clause will enable the Public Trustee to allow the Disability Services 
Commission to have some involvement in managing the day-to-day finances of these clients, subject to the 
appropriate controls being put in place. 

Ms S.E. Walker:  What do they do? 

Mr J.A. McGINTY:  The management, for instance, of pensions that are paid to people who are living in 
residential homes.  The Disability Services Commission might take some role in assisting in the management of 
the residents’ financial affairs. 

Ms S.E. Walker:  Can’t it do that already? 

Mr J.A. McGINTY:  No, I am told, because there is no power to delegate that function.  It just seems to me to 
be a fairly sensible arrangement.  

Ms S.E. Walker:  I know, but who would do it in the Disability Services Commission? 

Mr J.A. McGINTY:  I am told that if it is a group home for people with disabilities, for instance, the staff who 
are responsible for running - 

Mr R.F. Johnson:  I cannot hear the Attorney General. 

The SPEAKER:  Members, I know that the current structure of our chamber means that down here at the base 
level everything members say from those lofty seats impacts on this area.  Members should either stop holding 
private conversations or move out of the chamber if they want to conduct a private conversation. 

Mr J.A. McGINTY:  The purpose of clause 11 is to enable the Public Trustee to delegate to other public sector 
workers the performance of some of its functions.  An example is given of a person with disabilities who might 
be living in a supported accommodation facility.  At the moment, only the Public Trustee can assist in the 
management of that person’s fortnightly pension.  It is intended that the Public Trustee will be able to delegate 
that function to the Disability Services Commission employee who might be responsible for running that group 
home or providing services to it, rather than the Public Trustee’s officers having to do it themselves.  That is by 
way of an example. 

Mr R.F. Johnson:  Can the Public Trustee delegate that same function to a guardian and administrator appointed 
by the board under the Guardianship and Administration Act? 

Mr J.A. McGINTY:  No.  It is only to delegate that function to another public servant, effectively.  It is an 
officer or employee in the public service or a state agency or instrumentality.  At the moment, it cannot delegate 
at all outside the Office of the Public Trustee.  This clause extends that power to be able to delegate that function 
to another public servant - 

Ms S.E. Walker:  Any agency in the public service. 

Mr J.A. McGINTY:  Yes, to someone else in the public sector, but not to a private guardian. 
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Ms S.E. Walker:  What about when a person is in Graylands Hospital under a community treatment order?  That 
means the Public Trustee will now be able to delegate to Graylands Hospital the administration of the funds that 
that person receives; for instance, to the medical staff. 

Mr J.A. McGINTY:  Or a social worker. 

Ms S.E. Walker:  That is an enormous step, isn’t it? 

Mr J.A. McGINTY:  It is most probably a very practical arrangement, I would have thought.  To answer the 
concern the member is raising, it is of course subject to appropriate controls, and reporting back and being 
accountable to the Public Trustee.  It is just who does it on a day-to-day basis. 

Ms S.E. Walker:  The State Administrative Tribunal would give the Public Trustee authority to control the 
funds and then the Public Trustee would delegate it to someone else.  Who is accountable then?  Can you see 
how it all gets a bit dissipated? 

Mr J.A. McGINTY:  The Public Trustee would remain accountable. 

Ms S.E. Walker:  Then the Public Trustee is not going to be providing the services it was originally set up for.  
Is this so that it can offload its services? 

Mr J.A. McGINTY:  No, it is not intended to be that. 

Mr R.F. JOHNSON:  I have a very acute interest in this clause.  From the briefings I had from the Public 
Trustee, I gained the clear impression that in the future the Public Trustee would work very closely with the 
guardian or administrator of a person who is deemed to need that facility.  In his response to my interjection the 
Attorney said that that would not happen in this respect in the future because of this amendment. 

Mr J.A. McGinty:  No, you may have misunderstood me. 

Mr R.F. JOHNSON:  I want to get it really clear.  I want to know, and I want it to be on the record in Hansard.  
I believe, and I want the Attorney to confirm, that a guardian or an administrator who has been appointed for a 
represented person will still be able to carry on his or her functions of administering the estate of that person on a 
day-to-day and week-by-week basis.  I understand that if somebody has a serious accident and the court decides 
that the fund, which may be worth millions of dollars, will be handled by either the Public Trustee or a similar 
private organisation - a bank or whatever - that main organisation, in this case the Public Trustee, will administer 
the main fund.  However, I want to make it quite clear that a guardian and administrator of a represented person 
will be able to do much of the day-to-day and week-by-week administration that the represented person needs.  I 
do not believe for one moment that it would be efficient for the Public Trustee to administer payments on a 
week-by-week basis and, indeed, receive funds.  Under the Guardianship and Administration Act, an 
administrator, and to a great extent a guardian, must report once a year, giving a detailed account of all the 
income and expenditure of a represented person.  I do that religiously already and, quite frankly, I do not mind 
carrying on that job.  I know of people who are in a similar position and who are happy to do that.  I do not 
believe they want all these actions taken over by bureaucracy.  They do not want the Public Trustee - I am not 
denigrating the position or the office - pulling in another department, such as the Department for Community 
Development, the Disability Services Commission, or whatever, to perform the role that a guardian and 
administrator performs and is happy to perform. 

If my interpretation of the legislation and of what the minister has told me is correct, the legislation is trying to 
lock out genuine family members who have been appointed by the relevant board to administer not only the 
expenditure of those funds, but also the income.  I would say that such action by family members would save the 
state a fortune and it would prevent the fund from diminishing because it would not incur unnecessary day-to-
day administration working costs through the Public Trust Office, another government department or a 
commission.  I just think the change is completely unnecessary.  It may be necessary in some cases.  However, 
when the guardian and administrator are close family members who are prepared to and want to do those jobs, 
because they want to ensure that their family member - the represented person - gets the best value for money, 
the fund will attract fewer costs and stay intact longer.  I would be obliged if the minister would explain that to 
me and put on the record what I believe should be the case. 

Mr J.A. McGINTY:  I agree with the sentiments expressed by the member for Hillarys.  Unfortunately, his 
analysis of the provisions proposed in the bill is not correct. 

Mr R.F. Johnson:  I thought that is what you said when you were interjecting. 

Mr J.A. McGINTY:  No, I was answering a question about what this clause does.  Only the Public Trustee can 
carry out a duty that he currently has been given.  This clause gives the Public Trustee the ability to delegate his 
current functions to another government agency or employee.  This does not cut across the existing rights of 
guardians or private trustees; the Public Trustee would obviously work very closely with those people.  
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However, in the example given by the member for Hillarys, this amendment does not affect the responsibilities 
and duties of a guardian.  This simply says that instead of the Public Trustee currently undertaking a duty - for 
instance, managing the financial affairs of a represented person - he can get someone from another government 
agency, such as the Disability Services Commission, to do that on his behalf.  It is simply a delegation power.  It 
does not cut across at all existing arrangements or powers of existing guardians, or future guardians for that 
matter. 

Mr R.F. Johnson:  Currently the Public Trustee works very closely with guardians and administrators. 

Mr J.A. McGINTY:  And will continue to do so. 

Mr R.F. Johnson:  The Public Trustee allows them to manage, not millions but perhaps a few thousand dollars, 
to pay costs for care, such as for toiletries and clothing, or any cost involved with group housing or a 
rehabilitation centre; and also to receive any disability pension that may come in.  However, the recipient of a 
large compensation payout is unlikely to receive a disability pension. 

Mr J.A. McGINTY:  Yes. 

Mr R.F. Johnson:  The issue is therefore not about money coming in but money going out.  I absolutely 
understand the concerns about irresponsible guardians or administrators.  However, the Attorney should not 
throw out the baby with the bathwater. 

Mr J.A. McGINTY:  This legislation does not do that; it simply provides for a function currently exercised by 
the Public Trustee to be exercised by a person on behalf of the Public Trustee.  It does not cut across existing 
private trustee or guardianship arrangements. 

Mr R.F. Johnson:  So there will be no need for the Public Trustee to go to the Disability Services Commission 
or any other government department if a guardian and administrator is in place? 

Mr J.A. McGINTY:  That is right. 

Mr R.F. Johnson:  Is that guaranteed? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. WALKER:  This means, then, that an extra service fee will need to be paid.  I can see the Public 
Trustee shaking his head. 

Mr J.A. McGinty:  The Public Trustee informs me no. 

Ms S.E. WALKER:  Let me talk it through. 

Mr J.A. McGinty:  I just thought I would answer it up front. 

Ms S.E. WALKER:  I will be representing vulnerable people, even if the Attorney General will not.  If any 
range of people can be chosen by the Public Trustee to suddenly manage vulnerable people’s money, one person 
could be a police officer who is holding up north a person who is the subject of a community treatment order.  
The police officer might not know what to do with the person and cannot get him to hospital, so he could be held 
in a police station and be in need of some funds.  Theoretically the Public Trustee could delegate responsibility 
to that police officer.  What then will government agencies do about the utilisation of their staff for the Public 
Trustee?  Will they not want to charge out?  Will they want to do this?  I am talking, for instance, about 
Graylands Hospital staff.  There are thousands of people for whom the Public Trustee handles money.  I think 
about 7 500 clients have money in the common fund.  I do not know how many of them are represented persons.  
Is it the whole lot? 

Mr J.A. McGinty:  About 2 000. 

Ms S.E. WALKER:  If the Public Trustee delegates out the administration of this money, he will save himself a 
lot of time, resources and money.  However, will these other agencies not charge back a fee to the Public Trustee 
for doing that job? 

Mr J.A. McGinty:  I am told that there will be no charge back.  There will be no fees charged by the sorts of 
people we are talking about.  In answer to the earlier question from the member for Nedlands, it is not envisaged 
that any fee or any additional fee will be charged. 

Ms S.E. WALKER:  How will that work?  Let us say that the Public Trustee decides to farm out to the 
Disability Services Commission the administration of the funds of 150 disabled people.  The Disability Services 
Commission will have to take on those people.  Does the minister not think that they will come back to the 
Director General of the Disability Services Commission with a request for more funds?  Will they not have to 
account back, in accounting terms, to the Public Trustee for what has happened to those funds?   
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Mr J.A. McGINTY:  I am told that what occurs currently is that the Public Trustee authorises the release of 
funds.  What is envisaged, to give an example of what we are talking about, is that the officer from the Disability 
Services Commission would authorise that, so that instead of contacting the Public Trustee to seek authorisation 
to release the funds, the Disability Services Commission would do that itself.  Therefore, there is no significant 
amount of extra work involved.  Anyway, the answer is that it is not envisaged that any extra fees would be 
involved. 

Ms S.E. Walker:  What you are saying is that already the Public Trust Office may pay to the Disability Services 
Commission a certain amount of money for an individual.  That is done already, and this is just formalising it. 

Mr J.A. McGINTY:  No.  It is done through the Public Trustee at the moment, as the law requires.  This would 
enable somebody else, such as an officer of the Disability Services Commission, to reduce the administrative 
burden by doing it directly, rather than doing it by way of a request to the Public Trust Office. 

Ms S.E. Walker:  A request from whom? 

Mr J.A. McGINTY:  The Disability Services Commission officer in the example we are talking about. 

Ms S.E. Walker:  To look after the money of the disabled person? 

Mr J.A. McGINTY:  To release money for that person out of his or her fortnightly pension, for example. 

Ms S.E. Walker:  If that is being done currently, how does the officer of the Disability Services Commission 
account to the Public Trustee for the way in which he has managed that money? 

Mr J.A. McGINTY:  At the moment, it is the Public Trustee who releases the money. 

Ms S.E. Walker:  I know you think I’m being difficult.  I’m not.  I’m trying to work this out. 

Mr J.A. McGINTY:  Yes, and I am trying to explain it.  At the moment it is done by the Public Trustee. 

Ms S.E. Walker:  Yes.  I didn’t hear what the Public Trustee said. 

Mr J.A. McGINTY:  I am sorry? 

Ms S.E. Walker:  You conferred and he was explaining something. 

Mr J.A. McGINTY:  I can add nothing to the answer that I have given. 

Ms S.E. Walker:  Therefore, you will give the administrative function to the Disability Services Commission 
officer, and you expect that the Disability Services Commission will not baulk at that extra workload? 

Mr J.A. McGINTY:  That is what I am advised is the case. 

Ms S.E. Walker:  You are serious?  You still think that it will not baulk at that? 

Mr J.A. McGINTY:  I am sorry; I can answer it only once. 

Mr G.M. CASTRILLI:  I refer to proposed section 6A and to the fact that no fees will be charged by other 
departments.  Proposed subsection (3) states - 

An arrangement under subsection (1) or (2) shall be made on such terms as are agreed to by the parties. 

Those arrangements and terms will not include any financial charge or notional charge whatsoever. 

Mr J.A. McGinty:  In the example that we are talking about of a person who, for instance, is in receipt of a 
pension, there are currently no fees from the Public Trustee, and no future fees will be levied on that sort of 
person in those circumstances.  It will be more efficient, from a whole-of-government approach or from a joint 
departmental approach, to use the Disability Services Commission, so it will in fact be more cost efficient to be 
able to do it on the delegated basis rather than under the current arrangements. 

Mr G.M. CASTRILLI:  Under proposed section 6A, when the Public Trustee makes arrangements to use other 
government departments, not only will it involve administration and those sorts of things, but also there may be 
some financial input or some financial forecasting.  Are we talking about that?  If the Public Trustee makes 
arrangements to use other government departments, it could involve a whole range of financial data, investment 
advice and administrative advice. 

Mr J.A. McGINTY:  Proposed subsection (3) states - 

An arrangement under subsection (1) or (2) shall be made on such terms as are agreed to by the parties. 
I am told that that relates to an agreement about the processes that would be adopted by the person to whom the 
power was delegated, and would include accountability measures and processes to be adopted that would be 
acceptable to the Public Trustee.  They are the terms and conditions.  It is not the negotiation of a contract in the 
sense that might have been envisaged in some of the earlier debate. 
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Mr G.M. Castrilli:  Obviously, the Public Trustee can ask for advice or make some arrangements with different 
government departments. 
Mr J.A. McGINTY:  Yes. 
Mr G.M. Castrilli:  That could be about administration or financial input.  The Attorney General has said that 
no charge will come back to the Public Trustee from those departments, whether it is a notional charge or a real 
charge.  We have confirmed that.  The other question is about the advice received by the Public Trustee.  Where 
is the security for the Public Trustee regarding the quality of the advice given by those different government 
departments?  If that advice is determined to be flawed in any way, does the Public Trustee have any capacity to 
go back to those government departments and seek financial redress for decisions that the Public Trustee has 
made on the basis of the advice given by those departments? 
Mr J.A. McGINTY:  It is envisaged that, for a represented person who might be in receipt of a fortnightly 
pension - a very modest income - there will be an agreement on the procedures for the disbursement of those 
funds on behalf of that represented person.  That will be laid down in protocols or in an agreement.  They are the 
terms and conditions that are referred to in proposed subsection (3).  It is not envisaged, because of the very 
modest nature of the moneys involved in these circumstances when we are talking about somebody in receipt of 
a pension, that it would be financial planning advice or anything of that nature.  It is simply, in the example that 
we have been talking about, the administration of a modest fortnightly payment, and that being done by the 
people who have day-to-day responsibility for handling the person with disabilities. 
Mr G.M. Castrilli:  Those people might seek advice from the Government Employees Superannuation Board, 
which, unlike the Public Trustee, does not need to have financial accreditation, as do outside third parties.  
Therefore, they might receive financial advice and input from GESB on a financial structure, a pension structure 
or a future financial planning structure, which may or may not turn out to be correct.  Therefore, there might be 
comebacks.  What security do these people have?  I am not talking about only those small amounts and pensions; 
I am also talking about the more substantial funds that the Public Trustee wants to be able to earn more income 
from.  Therefore, there is no security or no guarantee, as there is now. 

Mr J.A. McGINTY:  The Public Trustee remains responsible and liable for things done under the delegation. 

Mr G.M. Castrilli:  So there is no comeback on the other government departments; the Public Trustee wears it - 

Mr J.A. McGINTY:  There could well be if there is negligence or something of that nature. 

Mr G.M. Castrilli:  That’s what I’m saying. 

Mr J.A. McGINTY:  As far as the represented person is concerned, the Public Trustee is his or her trustee, 
managing his or her financial affairs, and the Public Trustee remains responsible at all times. 

Mr G.M. Castrilli:  Yes, I realise that, but what capacity does the Public Trustee have to recoup, if you like, 
money from other government departments in case something goes wrong?  I hope that nobody is planning for 
something to go wrong, but in case something goes wrong, is there a capacity - 

Mr J.A. McGINTY:  The only thing that I can really envisage when it comes to handling a fortnightly pension 
is that there might be theft. 

Mr G.M. Castrilli:  I’m not talking about a fortnightly pension; I’m talking about something more substantial 
than just a pension. 

Mr J.A. McGINTY:  I am advised that it is not envisaged that the sorts of matters to which the member is 
referring would be delegated to another department.  That would remain the function of the Public Trustee, who 
would directly perform that function.  Under this power to delegate, we are talking about things like the 
management of a fortnightly pension. 

Mr G.M. Castrilli:  I am sorry, Attorney; I am not talking about delegating the responsibility; I am talking about 
seeking input on a decision that the Public Trustee will eventually make on his own behalf, on advice from other 
departments. 

Mr J.A. McGINTY:  There are existing duties at law about providing advice and the level of competence of that 
advice.  The law as it currently stands would be applicable in those circumstances. 
Mr G.M. Castrilli:  So there are no constraints.  The Public Trustee can initiate and follow those avenues if 
necessary. 

Mr J.A. McGINTY:  Sure; absolutely.   

Ms S.E. WALKER:  I refer to proposed section 6B, “Management and performance”. Is the current agreement a 
new thing between the Public Trustee and the minister?  Is there currently an arrangement under which there is a 
current agreement for each 12-month period? 
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Mr J.A. McGINTY:  There is no current agreement in place; this is something new.  It is envisaged that under 
this legislation Mr Skinner will come to me each year and we will agree on the matters set out in not only 
proposed section 6B, but also proposed section 6A(2).  That does not happen at the moment. 

Ms S.E. Walker:  At the moment, the Public Trustee has total control over those funds and now the control is 
being passed to the Attorney General. 

Mr J.A. McGINTY:  The Public Trustee operates within the act and reports to the responsible minister. 

Ms S.E. Walker:  Yes, but he does not have to come to you and nut out an agreement about what he is to do 
with the reserves or the fees that are paid into the consolidated fund, does he?  He just does what he wants to do. 

Mr J.A. McGINTY:  I am told that the fees are laid down in the legislation at the moment, so that is the way the 
fees are currently regulated.  When this bill is passed, there will be a different scheme, as outlined in proposed 
section 6B and the terms of the current agreement. 
Ms S.E. Walker:  Are you looking at the Public Trustee becoming a bit of a cash cow? 

Mr J.A. McGINTY:  No, I would not have thought so. 

Ms S.E. Walker:  The Public Trustee has enormous amounts of money - nearly $700 million - that you as 
minister currently do not have any control over, in the sense that you cannot at present sit down with the Public 
Trustee and nut out an agreement about how those funds are to be used.  Under proposed section 6B(2)(c), you 
will be able to use money from the reserve funds, and there are several reserve funds containing a total of 
$10 million at the moment.  You do not have any control over that at present except to the extent that the Public 
Trustee is accountable to you for how he has managed those funds.  However, now he will have to come to you 
and sit down and reach an agreement.  You will now be controlling all the funds of the Public Trustee, won’t 
you? 

Mr J.A. McGINTY:  The Public Trustee tells me that the existing arrangement is one of very limited capacities, 
very much proscribed by statutory provisions.  That will change, resulting in a far wider capacity for the Public 
Trustee to act, for instance, in respect of investments, and ministerial accountability involves the procedure 
envisaged by proposed section 6B, being the control mechanism imposed over that.  It is greater ministerial 
involvement in respect of greater powers.  It frees up the Public Trustee to do a lot more, but puts in place an 
accountability measure.  That is the scheme envisaged there. 

Leave granted for the following amendments to be considered together. 

Mr J.A. McGINTY:  I move -  

Page 6, line 20 - To delete “Fund” and substitute - 

Account 

Page 6, line 26 - To delete “Financial Administration and Audit Act 1985” and substitute - 

Financial Management Act 2006 
Mr R.F. JOHNSON:  I do not have any problems with the amendments moved by the Attorney General, but I 
just want to place on the record that, once again, the Attorney General is a prolific amender of his own 
legislation.  There are four pages of amendments on the notice paper to the Attorney General’s own legislation.  
We get this all the time.  It was the case with another bill that was before the house yesterday.  The Attorney 
General’s approach is more haste and less speed.  He is obviously endeavouring to bring into this house as much 
legislation in his name as possible.  However, he has a duty to this house to make sure that, when bills come into 
this house, they are in a good condition inasmuch as they do not need copious amendments.  

Mr J.A. McGinty:  It is more important that they be in good condition when they leave his house.  

Mr R.F. JOHNSON:  The chances are that they will not be, and I am sure that the other place across the 
courtyard will find fault with some of the Attorney General’s amendments and the original legislation.  We hope 
that by the time it leaves the other house the legislation will be perfect.  The Attorney General should take a deep 
breath and think about things before introducing into this house bills that need so many amendments.  We have 
four pages of amendments before us today, and that is absolutely not good enough.  I will bring it up the next 
time he does that, because I want good legislation coming into this house initially, not legislation that is good 
only after we have had to deal with all these amendments that the Attorney General himself has put forward.  We 
like it when we amend the Attorney General’s bills, resulting in better legislation, but there is no excuse for the 
Attorney General having to amend his own bills initially. 

Mr J.A. McGinty:  I’ll take that as a public flogging. 

Mr R.F. JOHNSON:  Absolutely. 
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Ms S.E. WALKER:  What worries me about the current agreement is that there is an enormous shift in power 
and in the control of all those funds from the Public Trustee, who is a statutory figure and is independent, to the 
minister, a political figure.  The funds we are talking about are described in the latest Public Trustee annual 
report.  I always have WA Inc in the back of my mind, and the prospect of funds disappearing from various 
entities.  I trust the Public Trustee to look after the funds of vulnerable people.   

Mr R.F. Johnson:  So do I; it’s the other bloke I’m not sure of.  

Ms S.E. WALKER:  I have always said that, in another life, the Attorney General should have been an 
encyclopaedia salesman.  Proposed section 6B(2)(c) states -  

the circumstances in which moneys may be transferred to or from a reserve fund; 

What sort of reserve funds are there?  There is the indemnity reserve, holding $3 172 000, in case something 
goes wrong with the Public Trustee; the general reserve of $3 230 000, also for use in case something goes 
wrong; and the superannuation reserve of $4 450 000 for Public Trustee employees.  The total amount held in 
investments and loans at the moment is $642 712 000, which is currently controlled by the Public Trustee.  The 
Public Trustee will now have to go before his master - I do not mean that unkindly - and decide what to do with 
this enormous pile of money that has built up, is still building up and will continue to build up.  When the report 
was done by KPMG in 1995, the common fund alone was only $172 million, and now it is $300 million.  It has 
nearly doubled in 12 years.  With all the baby boomers coming into the system, as reported by the Public 
Trustee, the Public Advocate and the former Guardianship and Administration Board, enormous funds will be 
controlled by the Public Trustee.  We are voting now to shift the power to deal with those funds from the Public 
Trustee - an independent statutory figure - to a politician.  That is what this proposed section provides.  At the 
moment there is no provision for any current agreement.  The Public Trustee is accountable to the Attorney 
General and the general public for the way he manages the funds, and now he must go before the person who 
appoints him.  I find it very strange that the Attorney General would get into such a fiscal agreement, but the 
Attorney General will have the ultimate say on the new scale of fees.  The Attorney General will also decide on 
the proportion of fees received by the Public Trustee to be credited to the consolidated fund.  That decision is 
normally made by the Public Trustee.  I think about $800 000 was involved last year.  The Attorney General will 
also be able to stipulate the uses to which money in a reserve fund may be put.  I just read out that the 
superannuation fund is a reserve fund.  The Attorney General will be dealing with that under this legislation.  I 
do not agree with that provision, although I will not vote against it.  Maybe this matter should go to a committee 
of the other place so that it can scrutinise what this all means.   

Mr J.A. McGINTY:  The member for Nedlands raised the question of reserves.  The Public Trustee has 
determined that he will retain a proportion of the earnings as reserves.  Funds that have been set aside to meet 
possible future liabilities of the Public Trustee have been transferred to reserves.  In 2006, the total reserves 
stood at $8.8 million.  The reserves were represented, first, by the indemnity reserve, which was established to 
meet possible future liabilities of the Public Trustee in lieu of payment to the consolidated fund.  This reserve 
was established following a recommendation by an actuary.  The indemnity reserve is maintained at 0.5 per cent 
of the total value of estates and trusts under administration.   

Ms S.E. Walker:  How much is it at the moment?   

Mr J.A. McGINTY:  The common fund and external investments amount to approximately $634.5 million.   

Ms S.E. Walker:  No, I am talking about the indemnity reserves.  The report shows the amount to be 
$3 172 000.   

Mr J.A. McGINTY:  That is right. 

Ms S.E. Walker:  It must be more than that now. 

Mr J.A. McGINTY:  The figure of $3.172 million was the figure in 2006.  The second reserve is the general 
reserve.  The purpose of the general reserve is to provide for future anticipated capital requirements, basically of 
the Public Trust Office.  It also includes amounts previously held in the computer replacement and furniture 
reserves.  The general reserve consists of interest earned by the Public Trustee on the reserves.  The reserves earn 
the average return of the common fund.  The general reserve currently has a balance of $3.23 million.  The third 
reserve is the superannuation reserve.  The consolidated fund is liable to meet the superannuation liability of the 
Public Trust Office in accordance with section 39 of the Public Trustee Act.  In 1988, state Treasury approved 
the establishment of a superannuation fund to meet the future superannuation commitments of the consolidated 
fund for employees of the Public Trustee.  Part of the surplus of the common fund, which is otherwise payable to 
the consolidated fund under section 40 of the Public Trustee Act, is, with Treasury approval, set aside in the 
superannuation fund.  Payments are made to the consolidated fund by way of statutory contributions some time 
in the future when the superannuation costs become due.  Superannuation for the employees of the office is 
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provided through the appropriate Western Australian government superannuation schemes.  Initially, it was the 
Superannuation and Family Benefits Act scheme, which was established under the Superannuation and Family 
Benefits Act 1938.  A new lump sum scheme, the Government Employees Superannuation Act scheme, was 
established on 1 July 1987 under the Government Employees Superannuation Act 1987.  Members of the 
previous fund were given the option of transferring to the new fund.  The superannuation reserve is used to fund 
unfunded superannuation liabilities as they fall due.  At 30 April 2006 the actuarial superannuation liability 
calculated by GESB was $2.592 million, and the superannuation reserve value was $2.451 million.  This fund 
has been drawn on in recent years as Public Trustee staff have retired.  As I have indicated, the current closing 
balance of the superannuation reserve is $2.45 million.   

Ms S.E. WALKER:  I know that.  I have already said everything that the Attorney General has said about this.  
I am asking the Attorney General whether he will now be dealing with those funds or the reserve funds.  Under 
the agreement, the Attorney General will be dealing with those funds and the $642 million from the common 
fund.   
Mr J.A. McGinty:  The minister always remains responsible for the performance of the agency.  The answer is 
that I will of course accept responsibility for the operation of those funds.   

Ms S.E. WALKER:  I am not asking that.  Under the agreement, the Attorney General will be saying what those 
funds are to be used for.   

Mr R.F. Johnson:  What we don’t want to see is the Attorney General perhaps trying to invest money in 
something like Western Women Financial Services Pty Ltd or Rothwells Ltd or one of those favourites. 

Ms S.E. WALKER:  SGIO.   
Mr J.A. McGinty:  Or Global Dance Foundation Inc or something like that.   
Mr R.F. Johnson:  No, that would probably be okay.   

Ms S.E. WALKER:  That is what I am asking.  The Attorney General will essentially be in control of all those 
funds, whereas previously the Public Trustee just had to be accountable to the Attorney General to ensure that he 
was managing them properly.  That is the reality.   

Mr J.A. McGinty:  I don’t think it is.  The Public Trustee will come to the Attorney General or the responsible 
minister each year with a proposal, which is to be accepted or rejected by the minister.   

Ms S.E. WALKER:  The Attorney General may suggest that something be done with that $20 million.  Does 
the Attorney General think that the Public Trustee, whomever that may be, will say, “I don’t think so”?  I just 
hope those funds are safe.  Does the agreement include details of what will happen with the new strategic fund 
accounts?   

Mr J.A. McGinty:  That is what the reserves are.  That is what they are there for; they are strategic common 
funds.   

Ms S.E. WALKER:  No, they are not.   

Mr J.A. McGinty:  Aren’t they? 

Ms S.E. WALKER:  Will the Attorney General be using any of the reserves?  I thought he said the other day 
that he would not be using any of the reserves - the $10 million as opposed to the $642 million - for strategic 
common funds for new investments.   

Mr J.A. McGINTY:  Sorry, what was the middle bit of the question again?   

Ms S.E. WALKER:  I spend hours explaining basic concepts to him!   

The SPEAKER:  I know what you said.   

Ms S.E. WALKER:  Thank you, Mr Speaker.  At the moment there is only a common fund.  What that money 
can be used for is defined by legislation.  We are now extending that so that the Public Trustee can use the funds 
of vulnerable people to create what are called strategic common fund accounts.  That means he will be able to 
invest in all sorts of more high-risk investments on behalf of vulnerable people.  I am asking whether the 
agreement will allow the minister to say what those funds can be invested in.  How much money will potentially 
be involved in the agreement?  Will it be all the money that the Public Trustee has at its disposal to invest?  Will 
it be the reserve or the common fund?  Will it be all of it?   

Mr R.F. JOHNSON:  I can understand the member for Nedlands’ concerns.  I suppose that the Attorney 
General needs to state on record that he will accept or reject only recommendations from the Public Trustee as 
they relate to investing the sums of money referred to by the member for Nedlands, and that under no 
circumstances will the Attorney General in any way direct, suggest, advise or influence the Public Trustee on the 
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manner in which moneys can be invested.  I think that if that is put on record, the member for Nedlands and I 
would probably be quite happy. 

Ms S.E. Walker interjected. 

Mr R.F. JOHNSON:  Yes, the member did.  However, the main overriding concern I can see is that the 
Attorney General or the minister - whoever is responsible for overseeing the Public Trustee - should in no way 
direct, influence or suggest any form of investment, and should accept or reject only the genuine 
recommendations of the Public Trustee. 

Mr J.A. McGINTY:  In response to the question from the member for Nedlands, the Attorney General will have 
no greater control over the common fund investments than is currently the case.  As has been rightly observed, 
the question was posed as to whether I currently control common fund investments.  The answer is no.  The 
second question posed by the member for Nedlands was whether the current agreement will cover all funds.  The 
answer to that is also no.  The current agreement, in accordance with proposed section 6B(2) on page 6 of the 
bill, covers the four matters stipulated there. 

Ms S.E. WALKER:  I ask the Attorney General: what is excluded?  Is the common fund excluded? 

Mr J.A. McGINTY:  What is excluded is everything other than what is included.  Under proposed 
section 6B(2), a current agreement may provide for four things: a scale of fees; the proportion of fees; the 
circumstances in which moneys may be transferred to or from a reserve fund; and the uses to which moneys in a 
reserve fund may be put.  That does not include the common fund. 

Ms S.E. Walker:  Thank you. 

Mr G.M. CASTRILLI:  I presume that the Public Trustee will pay a dividend to the state, and that in paying 
that dividend - if that is right - the Attorney General will act according to an agreement that will have already 
been struck with respect to what amount the dividend will be.  Will the Attorney General tell me the details of 
that agreement and how the dividend amount will be arrived at?  Is there a corresponding agreement under this 
bill by which a dividend will again be required to be paid by the Public Trustee to the state?  How does that 
agreement in this bill differ from the agreement already in place? 

Mr J.A. McGINTY:  Last year about $900 000 was paid to the consolidated fund in the form of surplus interest 
earned.  That was derived from deducting expenses and the payment of the prescribed rate of interest to the 
clients.  The surplus was then paid to the consolidated fund. 

Mr G.M. Castrilli:  I suppose that under this bill the agreement will stand and the method of calculation of the 
dividend will be exactly the same as what is currently in place. 

Mr J.A. McGINTY:  The nature of the changes that will be made by this bill will mean that the concept of 
surplus interest as it is currently applied will no longer be a relevant factor because of the restructuring of all the 
arrangements within the Office of the Public Trustee.  What will be contained in the agreement is what is set out 
under proposed section 6B(2).  The way in which those payments have historically been made will not continue. 

Mr G.M. CASTRILLI:  I thank the Attorney General for that explanation.  Under this bill the Public Trustee 
will have wider powers to invest those funds into a range of different portfolios to get a better rate of return for 
the moneys under his control.  What assurances are there?  The prescribed rate of interest is currently eight per 
cent or six per cent, or whatever the Public Trustee prescribes.  If, under these new powers, the rate of return is 
14 per cent, what is to stop the Public Trustee from prescribing the rate of interest at 10 per cent, with the 
four per cent then going into reserves or consolidation?  Bearing in mind that the Public Trustee wants to become 
self-funded within four years, I would like some assurance that the money generated from people’s investments 
actually goes back to the people.  That is my concern.  What assurances do I have that the fees and surplus 
interest will not be ratcheted up so that the government can take a greater surplus from that interest as a dividend 
for the state, given that the Attorney General can basically direct where the money goes? 

Mr J.A. McGINTY:  The member will notice that in the amendment, payments to consolidated funds are 
referred to in a different way than in the current act.  In future, clients’ funds will be invested and, after the 
deduction of fees, the balance will be paid into clients’ accounts.  That is what is envisaged for the future.  The 
old regime will cease to exist. 

Mr G.M. Castrilli:  I thank the Attorney General.  If that’s the case, how is the surplus interest then generated?  
Is it all from the common fund? 

Mr J.A. McGINTY:  In the future or the past? 

Mr G.M. Castrilli:  For the future.  Obviously, there is a modus operandi in place now.  I presume that similar 
sorts of things are going to happen under this bill, except that, in essence, the Public Trustee will have a lot of 
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powers and, instead of having one range of possible investments, he will have another range to get a better rate 
of return, in common with every other superannuation fund.  Instead of getting only a six per cent or an eight per 
cent return, he could get 15 per cent or whatever the current market generates.  That money will come to the 
Public Trustee.  The Public Trustee, as I understand it, will then declare a rate of interest as a dividend or a - 

Mr J.A. McGINTY:  In future, the interest will be what is earned.  There will not be a declared rate of interest. 

Mr G.M. Castrilli:  There is a declared rate of interest now? 

Mr J.A. McGINTY:  Yes. 

Mr G.M. Castrilli:  As an example, the Public Trustee invests people’s funds in the market place, gets a 10 per 
cent return, declares a rate of eight per cent and the surplus goes into reserves.  If there are unders or overs, the 
money goes into reserve or out of reserve to top whatever the declared rate of interest is, and anything over that 
goes back to the government as a declared dividend.  Can the minister explain how it works, if that is not right? 

Mr J.A. McGINTY:  Yes, that is what happens at the moment.  That will not happen in the future. 

Mr G.M. Castrilli:  So up to this point, the Public Trustee has been using other people’s funds to generate 
interest, but has not been distributing the full rate of interest back to account holders? 

Mr J.A. McGINTY:  Yes.  That is what happens under the current legislation. 

Mr G.M. Castrilli:  So the created interest that is not being distributed is being taken out as fees and charges 
and is going into reserves? 

Mr J.A. McGINTY:  Yes.  

Mr G.M. CASTRILLI:  Under this bill, is it correct that all the moneys invested will be paid to the individual 
account holders?  Is it correct also that, therefore, the moneys that will be generated - which will make the Public 
Trust Office self-funding in four years - will come from the management fees that the Public Trustee will charge 
the account holders for managing their accounts? 

Mr J.A. McGinty:  That is right. 

Mr G.M. CASTRILLI:  Under this bill, how will the yearly dividend to the state be determined? 

Mr J.A. McGinty:  There will not be a dividend.  

Mr G.M. CASTRILLI:  So will a dividend be paid by the Public Trustee to the state, as has happened in the 
past with the dividend from government trading enterprises?  

Mr J.A. McGinty:  No.  I do not envisage that happening at all.  That is one of the more significant changes. 

Ms S.E. WALKER:  I cannot seem to put my hand on the exact figures, but about 20 per cent of the interest that 
was earned from the common fund was diverted to different areas by the Public Trustee.  That means that 20 per 
cent was skimmed off the money that was made in the common fund.  I cannot find the piece of paper, but those 
are accurate figures.  Currently, three different amounts of money are paid to the Public Trust Office by way of 
fees.  Can the Attorney General let us know what those amounts are?  I think that is what the member for 
Bunbury wanted to know also.  

Mr J.A. McGINTY:  The information is in the annual report.  If the member for Nedlands wishes, it will take a 
minute or two to retrieve that information, but I am happy for that information to be provided subsequently. 

Ms S.E. WALKER:  It is at page 41 of the annual report.  It states, under “Cost of Services”, that fees paid to 
the consolidated fund totalled $7.820 million, and that surplus common fund interest paid to the consolidated 
fund totalled $903 227.  It states also, under “Income”, that fees raised from estates and trusts totalled nearly 
$7 million, the Public Trustee six per cent fee from the common fund totalled $1.017 million, receipts from 
common fund surplus interest totalled $903 227, interest revenue totalled $520 561,and other revenue totalled 
$14 554. 

Mr J.A. McGinty:  I think you have answered your question. 

Ms S.E. WALKER:  I know I have.  I have found it.  The member for Bunbury asked what funds are taken out 
of the interest on the common fund.  Page 41 of the annual report shows that the Public Trust Office and the 
government are earning millions of dollars from administering and paying for the running of the Public Trust 
Office.  The minister said to the member for Bunbury that that will not be happening any more; that is, no 
dividend or interest will be paid to the government from the strategic common fund. 

Mr J.A. McGinty:  No.   

Ms S.E. WALKER:  No?  
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Mr J.A. McGinty:  No.  I will not repeat myself again. 

Ms S.E. WALKER:  So the Public Trust Office will not be charging any fees for managing people’s funds in 
the strategic common fund. 

Mr J.A. McGinty:  That is not what was said in answer to the member for Bunbury.   

Ms S.E. WALKER:  I think that is what the member for Bunbury wanted to know. 

Mr J.A. McGinty:  I think he understood my answer perfectly. 

Ms S.E. WALKER:  Well, I did not understand the answer.  I want to know what moneys will be earned by the 
Public Trust Office from the strategic common fund.  From what the Attorney has said, the government will not 
be earning any interest from those accounts. 
Mr J.A. McGinty:  That is right. 

Ms S.E. WALKER:  So the government will not be earning any interest? 
Mr J.A. McGinty:  The consolidated fund will not.  That is right. 

Ms S.E. WALKER:  The consolidated fund will not. 

Mr J.A. McGinty:  The office of the Public Trustee will obviously earn fees. 

Ms S.E. WALKER:  Under the current agreement, the Attorney can say what will happen with those funds. 

Mr J.A. McGinty:  We can say what will happen with the matters listed in proposed section 6B(2). 

Ms S.E. WALKER:  The Attorney is being difficult.  I am trying to find out what will happen with the moneys 
that normally go into the consolidated fund.  I presume the moneys will still go into that fund.  Will any moneys 
be paid from the Public Trust Office into the consolidated fund once this bill goes through? 
Mr J.A. McGinty:  That is not envisaged to happen, no. 

Ms S.E. WALKER:  Where will that money go?  Will it stay with the Public Trust Office for investment? 

Mr J.A. McGinty:  I will repeat it once more.  It will go back into clients’ accounts once fees have been 
deducted. 

Ms S.E. WALKER:  The fees paid to the consolidated fund from the running of that office in 2006 were nearly 
$8 million.  The Attorney is now saying that the money will not go into the consolidated fund. 

Mr J.A. McGinty:  That is right. 

Ms S.E. WALKER:  What is going to happen to all that money?  Will it go to the clients?  I am asking the 
Attorney to explain it to me.  Will there still be a common fund account? 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  Will there still be an arrangement under which fees are paid to the consolidated fund from 
the common fund account?  

Mr J.A. McGinty:  That arrangement will not be continued. 

Mr G.M. CASTRILLI:  I wish to clarify that.  There are 7 500 accounts in the common fund, as I understand it.  
Many of those accounts comprise small amounts of money, mainly for pensions and so forth.  If an account 
contains more than $150 000, it becomes viable for the Public Trustee to invest those funds, and an account 
management fee will then be deducted by the Public Trustee from any dividends that are received.  If an account 
contains less than $150 000, the moneys will be invested in a range of portfolios - as will the moneys in accounts 
that contain amounts above $150 000 - and the interest that is earned from those accounts will be paid to the 
individual account holders in that common fund, and no management fee will be charged.  Is that correct?   

Mr J.A. McGINTY:  I am told that those people whose funds are invested in the strategic common fund will be 
charged fees.  It is a rough guide; do not take that as an absolute yardstick.  Currently, low-income earners, 
pensioners for example, are not charged fees, and they will not be charged fees in the future.  

Mr G.M. Castrilli:  On what basis will the fees be charged?  Will they be charged a percentage of the amount 
invested and dividend received, or will there be a flat management charge if the account is less than a certain 
amount?  How will it be structured?   

Mr J.A. McGINTY:  I am told that a management fee based on half a per cent will be charged for funds 
invested in the strategic common fund.   
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Ms S.E. WALKER:  I come back to the common fund.  Currently, the government makes money from interest 
earned.  Perhaps I should say that it recoups that money.  Last year it earned $8 million or $9 million in interest 
from the common fund.  Is that right?  

Mr J.A. McGinty:  I am not sure whether this will answer the member’s question.  It cost about $12  million to 
run the Public Trust Office.  

Ms S.E. WALKER:  I know. 

Mr J.A. McGinty:  Let me answer your question.  The Public Trustee generated income to the tune of about 
$9 million; therefore, the consolidated fund met the shortfall of approximately $3 million in the running of the 
Public Trustee Office.   

Ms S.E. WALKER:  Yes, I know that.  Of the interest earned from the common fund, 20 per cent was used by 
the Public Trustee in various ways.  Interest will be made on the remaining funds in the common fund.  Will 
moneys be taken from that fund and put into the consolidated fund? 

Mr J.A. McGinty:  No. 

Ms S.E. WALKER:  None at all. 

Mr J.A. McGinty:  I have answered that question six times and the answer remains the same.  

Ms S.E. WALKER:  I do not understand how the office is run from the interest from the common fund.  It runs 
at a loss, but the bulk of its running costs comes from the common fund.  That is how I understand it.  

Mr J.A. McGinty:  The answer to your question is to be found on page 17 of the bill, which is an amendment to 
section 39A under the heading “The Common Fund”.  Proposed section 39A(8) reads -  

Any balance of the interest received from investments of moneys forming part of the Common Fund 
may be credited to a reserve fund after deduction of -  

(a) fees in accordance with subsection (4); and  

(b) payments under subsection (7).  

That is how we intend it to work from here on in.  

Ms S.E. WALKER:  Yes, but I am talking about now.  I refer the Attorney General to page 41 of the annual 
report.  Did the fees paid to the consolidated fund of $7 820 000 and the surplus of $903 000 come from interest 
earned from the common fund?   

Mr J.A. McGinty:  It is total earnings.  It is not simply the common fund.   

Ms S.E. WALKER:  How much interest was earned on the common fund last year?  

Mr J.A. McGinty:  We do not know the answer.  

Mr G.M. CASTRILLI:  I think I am a bit confused.  The Attorney General referred to proposed section 39A(8), 
which reads -  

Any balance of the interest received from investments of moneys forming part of the Common Fund 
may be credited to a reserve fund after deduction of - 

(a) fees in accordance with subsection (4); and  

(b) payments under subsection (7).  

When I asked the Attorney General an earlier question, I thought his response - maybe I misunderstood it - was 
that all interest generated from investments, after the deduction of a management fee or a charge, would be 
credited to individual account holders.  That is the answer the Attorney General gave me.  

Mr J.A. McGinty:  That is if it is the strategic common fund and larger amounts.   

Mr G.M. CASTRILLI:  When I asked the question, I asked about all the funds, including the common fund.  
The Attorney General told me that no fees would be charged on accounts with less than $150 000 and that all 
interest would be credited to individual account holders.  That is my understanding of what the Attorney General 
said.   

Mr J.A. McGinty:  I was answering that with respect to the strategic common fund.  Perhaps the member would 
like to put the question again.   

Mr G.M. CASTRILLI:  Under this bill the Public Trustee will have the power to invest the strategic funds and 
moneys from the common fund into a range of portfolio areas to take advantage of as much return as possible as 
generated by current market conditions.  
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Mr J.A. McGinty:  Moneys in the common fund can be used only in the common fund.  I refer, for example, to 
short-term investments, short-term cash and things of that nature.  Moneys from the common fund will not be 
invested in a broad range of things in the same way that moneys from the strategic common fund are invested in 
a broad range of things.   

Mr G.M. CASTRILLI:  In essence, the common fund of today - I refer to that magical line of up to $150 000 - 
will not be treated differently from the way it is treated at the moment. 

Mr J.A. McGinty:  In terms of investment, yes.  

Mr G.M. CASTRILLI:  Therefore, the Public Trustee will invest those funds under the current principles.   

Mr J.A. McGinty:  Yes.   

Mr G.M. CASTRILLI:  And it will be declared. 

Mr J.A. McGinty:  We are not going to do that in the future; that is the point.  

Mr G.M. CASTRILLI:  Is that the difference with the common fund? 

Mr J.A. McGinty:  In future it will earn what the common fund earns.  

Mr G.M. CASTRILLI:  Currently the Public Trustee declares interest and any surplus goes into reserve, which 
can be used as a top-up, depending on whether the investment reaches that declared interest.  Under this bill, the 
common fund, which is roughly $150 000 or less, will be invested in income-producing portfolios.  All funds 
generated will go to individual account holders and no management fees will be charged on those accounts in the 
common fund. 

Mr J.A. McGinty:  There will be no fees for a person in the common fund. 

Mr G.M. CASTRILLI:  When this bill is enacted, all the interest received will be directed totally to the 
individual accounts in the common fund. 

Mr J.A. McGinty:  Yes, subject to the reserve and the other matters that I have referred to. 

Mr G.M. CASTRILLI:  There should be no reserve.  If the Attorney General is telling me that no management 
fees or deductions will be taken out of the common fund, there should be no money in the reserve or anywhere 
else.  This is the point I am getting at. 

Ms S.E. WALKER:  The Public Trustee common fund income statement as at 2006 can be found at page 66.  
The income from the common fund on investments was $17 636 000.  Expenses included interest paid to estates 
and trusts of $12 988 000 and the Public Trustee’s fees of $1 017 446.  The interest paid to the Public Trustee to 
put in the reserve was $520 000.  The investment expenses were $678 000 and the write-offs and doubtful debts 
were about $60 000.  The Public Trustee paid another $903 000 to the consolidated fund, so the total amount of 
expenses was $16 168 000.  The amount made by the Public Trustee was $4 361 956.  Nearly $18 million was 
made last year on investments in the common fund.  That was on the $272 million.  That now stands at 
$300 million.  The consolidated fund fee was $1 million and the interest paid to clients was $12 million, but all 
up about $3 million or $4 million was paid to the Public Trust Office.  I think I have answered my own question.  
I asked the Public Trustee and the Attorney General how much interest was made last year in the common fund, 
and it was $17 636 000.  To answer the question asked by the member for Bunbury, that is where the moneys 
went.  The member asked whether any of those fees would be deducted, and I understand that the Attorney 
General said no.  That is why I had some concerns. 

Mr G.M. CASTRILLI:  I am trying to get an answer to my question just for clarification.  I asked about the 
interest.  For simplicity, we are segregating the total amount of the pool in the common fund, which has that 
magical figure of $150 000 or below, from the other fund -  
Mr J.A. McGinty:  The strategic investment fund. 

Mr G.M. CASTRILLI:  Basically, there are two funds.  Let us look just at the common fund at the moment.  As 
I understand it, the common fund is invested and interest comes in.  The Public Trustee declares an interest rate.  
At the moment, if it comes in at 10 per cent and it is declared at 8 per cent, that two per cent of interest goes into 
the reserve. 
Mr J.A. McGinty:  The surplus interest then goes into the consolidated fund. 

Mr G.M. CASTRILLI:  Or the consolidated fund; okay.  That is what happens at the moment.  As I understand 
it, the Attorney General said that people would not be charged anything and that the total interest would go into 
the accounts.  Under this bill, interest will come in and the Public Trustee will declare a rate. 
Mr J.A. McGinty:  Yes, that’s right. 
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Mr G.M. CASTRILLI:  The surplus interest goes into a reserve or the consolidated fund, but those people are 
not charged a management fee on top of that because it is all in the surplus. 

Mr J.A. McGINTY:  I need to clarify some advice I was given earlier that was not correct.  There will be no 
fees for lower income people in the common fund, but fees will be charged for higher asset people in the 
common fund.  Some people will be charged fees for the management of their investment in the common fund.  I 
am told that, broadly speaking, it is an asset thing.  It has not yet been determined.  People in the upper reaches 
of the common fund investment level will be charged fees and people in the lower reaches will not, but it has not 
been determined yet. 
Mr R.F. Johnson:  The upper level? 
Mr J.A. McGINTY:  Yes, the upper level of the assets of people in the common fund.  A person who has only 
his weekly pension coming in will not be charged a fee.  A person who has a significant asset that generates 
income will be charged management fees.  However, the nature of those has not yet been determined.  Currently, 
there is $320 million in the common fund and that will have earnings.  Some fees will be deducted for the higher 
assets in the common fund.  The declared interest rate will go into the individual accounts and the balance will 
then go into a surplus account.  That is how it will work in the future.  Is that clear now or not? 
Mr G.M. Castrilli:  The position has changed a few times since I asked the question. 

Mr J.A. McGINTY:  I apologise for that, because I was given wrong information.  I was told that nobody in the 
common fund would pay fees. 
Mr G.M. Castrilli:  I apologise for harping on this point, but you can understand that I would like some 
clarification.  What sort of upper levels for the common fund are we talking about?  Are we talking about that 
magical figure of $150 000 below which fees will not be charged, or is that part of the upper level? 
Mr J.A. McGINTY:  From the broad indications that I have been given, people with assets above that figure 
would not, generally speaking, have their funds invested in the common account. 
Mr G.M. Castrilli:  Generally speaking, people with assets worth about $150 000 will not be charged a 
management fee. 

Mr J.A. McGINTY:  I cannot put it any higher than that.  I cannot give the member an indicative figure, beyond 
saying that people with a reasonable asset base or a significant asset that is invested for them will be charged a 
management fee and people with a low asset base will not.  Beyond that, I am not sure. 
Mr G.M. Castrilli:  That is pretty broad ranging.  We do not know what sorts of levels we are talking about.  It 
could be $100 000 or $150 000.  That leaves it open.  You are saying that the management fee is generated from 
the common fund or people will be charged.  Can the management fee and the surplus interest be put into the 
reserve or the consolidated fund? 

Mr J.A. McGINTY:  No, not in the future.  It will not be a payment to the consolidated fund. 

Mr G.M. Castrilli:  There will be surplus interest in the reserve, and fees charged by the Public Trustee will go 
into its own trading account to keep the thing going. 

Mr J.A. McGINTY:  Yes, that is right.  That is my understanding. 

Mr G.M. Castrilli:  The magical level of $150 000 or whatever still has not been determined. 

Mr J.A. McGINTY:  That is right. 

Mr G.M. Castrilli:  Generally, all the interest earned in the upper level will go directly into their account after 
the deduction of management fees, which equates to 0.5 per cent of the total amount. 

Mr J.A. McGINTY:  That is the current rate. 

Mr G.M. Castrilli:  There will be no dividend paid to the government whatsoever in any shape or form from the 
Public Trustee?  

Mr J.A. McGINTY:  That is the intention, yes.   

Amendments put and passed.   

Mr G.M. CASTRILLI:  I presume that the upper limit will be set by regulation.  How will that be set?  Will it 
be in the form of a policy from the Public Trustee?  

Mr J.A. McGinty:  It will be reflected in the annual agreement between the Public Trustee and the minister. 

Mr G.M. CASTRILLI:  Will that be subject to change on a yearly basis?  

Mr J.A. McGinty:  Yes, I envisage that it would.   
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Clause, as amended, put and passed.   

Clauses 12 to 14 put and passed.   

Clause 15:  Section 14 amended - 

Mr R.F. JOHNSON:  I was reading the explanatory memorandum that the Attorney General presented with the 
bill.  I suppose to some extent my question follows on from what my colleague the member for Bunbury was 
saying earlier.  There will be different fees for the amounts of money held in trusts.  The explanatory 
memorandum states - 

Currently the Public Trustee has a limit of $10,000 whereas private trustee companies have a limit of 
$50 000.  This will lead to savings for the beneficiaries of small estates; for example, an estate of say 
$40,000 that was administered under an election would pay filing fees of $44 compared to probate fees 
of $272.   

Where do the probate fees normally get paid to?  I thought they went into court.   

Mr J.A. McGinty:  Yes.   

Mr R.F. JOHNSON:  The explanatory memorandum states that they would be only $44.  It says, in essence, 
that if it is done this way, only $44 will be payable rather than the $272 in probate fees.  Can the Attorney 
General explain that because I am not quite sure what that means.  He should forgive me, for I am only a simple 
man.   

Mr J.A. McGinty:  So am I, unfortunately.   

Mr R.F. JOHNSON:  It sounds as though one will substitute the other.  I cannot see that being the case.  That is 
what it looks like.  Does the Attorney General agree with me?  

Mr J.A. McGinty:  Yes.   

Mr R.F. JOHNSON:  Thank goodness for that because I thought I was going dim in my old age.  I am really 
glad that the Attorney General is as confused as I am. 

Mr J.A. McGinty:  It has not been clearly worded. 

Mr R.F. JOHNSON:  It certainly has not.  I think it is important that we put on the record what that clause 
actually means and the monetary impact it will have.   

Mr J.A. McGINTY:  I am told that if the amount is anything above the current limit of $10 000, the Public 
Trustee has to seek a probate order from the court.  If, say, $50 000 is raised, as will be prescribed, there will be 
an application to administer the estate rather than probate being sought.  The application to administer the estate 
attracts a lower fee - the example given in the explanatory memorandum is $44 - compared to $272 if a probate 
order is sought.  If a different application is made to the court, it attracts a lower fee.   

Mr R.F. Johnson:  In other words, somebody with an estate of, say, $40 000 would have to pay $272.  Is that 
correct? 

Mr J.A. McGINTY:  That is right. 

Mr R.F. Johnson:  Under this new system, they will have to pay only $44.  That will be a genuine saving to the 
estate.  

Mr J.A. McGINTY:  That is right.   

Mr R.F. Johnson:  But the Attorney General does agree with me that it isn’t very clear.   

Mr J.A. McGINTY:  It could be worded better for people like the member and me who are not used to these 
matters.   

Clause put and passed.   

Clauses 16 and 17 put and passed.   

Clause 18:  Section 22A inserted -  

Mr R.F. JOHNSON:  Once again, I want to clarify in my mind what the explanatory memorandum actually 
means.  It states - 

This clause gives trustees the power to appoint the Public Trustee as their agent via a Power of Attorney 
or other instrument.   

When it says “trustees”, is this only in relation to the estate of deceased people or does this mean trustees of 
living people who are in need of representation?  
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Mr J.A. McGinty:  I think it comes under the general heading of estates.  In other words, it must be a deceased 
estate.   

Mr R.F. JOHNSON:  Does it have to be a deceased estate?  

Mr J.A. McGinty:  I think that is right.  I am double checking that now.  Sorry, I was wrong; it is for living 
people.   

Mr R.F. JOHNSON:  The Attorney General is a simple person.   

Mr J.A. McGinty:  Indeed.  It is under “Division 3 - Public Trustee as trustee”.  It relates to power of attorney.   

Mr R.F. JOHNSON:  Is the Attorney General saying that “trustee” means the Public Trustee?   

Mr J.A. McGinty:  No, I said that division 3 is the Public Trustee as trustee, so acting as a trustee.   

Mr R.F. JOHNSON:  Once again, it is confusing.  It gives a trustee the power to appoint the Public Trustee.  
The explanatory memorandum reflects that.   

Mr J.A. McGinty:  That is right.  The trustee can appoint the Public Trustee as his agent in the performance of 
his role as trustee.   

Mr R.F. JOHNSON:  The Attorney General said that the Public Trustee is the trustee.   

Mr J.A. McGinty:  No, the Public Trustee is acting as a trustee.  The Public Trustee does a number of things, 
including acting as a trustee.  This is a specific power.  The trustee can give the Public Trustee the power to act 
as his agent.   

Mr R.F. JOHNSON:  Cannot the trustee do that at present?   

Mr J.A. McGinty:  I am told no.   

Mr R.F. JOHNSON:  It is very confusing.  This clause gives the trustee the power to appoint the Public Trustee 
as the trustee.   

Mr J.A. McGinty:  It could be you or me.   

Mr R.F. JOHNSON:  As a trustee? 

Mr J.A. McGinty:  Yes, as a trustee. 

Mr R.F. JOHNSON:  That is the point I am trying to make.  It is different from what the Attorney General said 
in his initial response.   

Mr J.A. McGinty:  I also said that I understood that my advisers were looking it up and eventually I said it is 
not only in respect of deceased estates.  This clause gives the Public Trustee the power to act as a trustee 
generally.  The member for Hillarys, or I, would have the power to say to the Public Trustee, “Act as my agent 
as trustee”, when we are acting as a trustee.   

Mr R.F. JOHNSON:  Does the definition of “trustee” include guardian and administrator?   

Mr J.A. McGinty:  It would be as a trustee, not as a guardian or administrator.   

Mr R.F. JOHNSON:  Will the Attorney General give me an example?  He said it applies to not only a deceased 
person’s estate, but also a living person who could be a trustee who is administering funds for a represented 
person through a trust, I presume.  I would like some clarification on that.   

Mr J.A. McGinty:  This might complicate it a bit, but it applies to a trustee who is looking after the funds of a 
trust.  That is the sort of person we are talking about.   

Mr R.F. JOHNSON:  It does not make crystal clear exactly what will come about with this clause.  It is a new 
provision and is not currently in force.  I can understand a guardian or administrator giving the power to the 
Public Trustee to perform their role in part, without having to take on the whole role.  It is not clear.   

Ms S.E. WALKER:  I am interested to hear what the member for Hillarys has to say.   

Mr R.F. JOHNSON:  I do not want to labour the point, but it is imperative that we get a clear and concise 
meaning of this clause.  One does not get that from reading the explanatory memorandum and that is what we 
have to rely on.  I am not being obtuse.  I want to make sure it is very clear.  The interpretation of a “trustee” as 
it applies to this clause is somebody who is administering a trust for a represented person -  

Mr J.A. McGinty:  Not necessarily for a represented person.   

Mr R.F. JOHNSON:  - or a deceased person.  

Mr J.A. McGinty:  Or a living person.   
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Mr R.F. JOHNSON:  A represented person would be a living person. 

Mr J.A. McGinty:  Not many living people are represented. 

Mr R.F. JOHNSON:  I would not, for instance, represent the Attorney General, because he is perfectly able to 
represent himself.  I ask the Attorney General to give me an example of when a person would act as a trustee 
over a living person who does not need representation.   

Mr J.A. McGinty:  A variety of trusts in existence have assets.   

Mr R.F. JOHNSON:  It might have just dawned on me what this actually means.  If I set up a trust for my 
children, grandchildren or whoever and I am trustee of that trust -   

Mr J.A. McGinty:  A family trust.   

Mr R.F. JOHNSON:  There are family trusts and family trusts.  I could set up a trust for my children and before 
I die I am still the trustee.  Does this clause mean that - and I am not abrogating my responsibility - I can ask the 
Public Trustee to act for me today, tomorrow or sometime in the future?  

Mr J.A. McGinty:  Yes.   

Mr R.F. JOHNSON:  It would be a lot clearer if it was explained in more precise detail in the explanatory 
information and we would have saved 10 minutes.   

Ms S.E. WALKER:  With respect to the advisers, a legal officer should be present to quickly explain what this 
clause means.  It is no disrespect to the Public Trustee, who is not involved in that very complex area.  I have 
noticed that members have become confused because the Attorney General is not a specialist and, with respect to 
the advisers at the table, they are not specialists in this area.  However, there are specialists at the Public Trust 
Office who could have been here to explain the situation.  The Public Trustee is responsible for the 
administration and distribution of moneys and the legal team that works within that office could have given us 
the answers.  We are all batting in the dark.   

Mr R.F. Johnson:  The Attorney General did admit he is a simple man.   

Ms S.E. WALKER:  We already knew that.  He did not have to admit it.   

Clause put and passed.   

Clause 19 put and passed. 

Clause 20:  Section 29 amended - 
Mr G.M. CASTRILLI:  I am interested in the funds in deceased estates that cannot be distributed by the Public 
Trustee because the beneficiaries cannot be found or for whatever reason.  How much money is there in that 
fund that cannot be distributed?  How long does the Public Trustee have to wait for that money to be claimed and 
what actually happens to unclaimed moneys?  Can they be invested for a common purpose, does it go to the 
government or is the interest distributed and to whom?  

Mr J.A. McGINTY:  I cannot tell the member how much money is in that fund at the moment.  The Unclaimed 
Money Act makes provision for moneys from a variety of sources, including deceased estates in which 
beneficiaries cannot be found.  After a period, it goes to an unclaimed moneys fund, which I think is held in 
Treasury.  Superannuation money is a large, growing source of money that falls into that area.   

Mr G.M. Castrilli:  For how long does the Public Trustee have control over the funds before they are treated as 
unclaimed moneys?   

Mr J.A. McGINTY:  I cannot answer that - I do not know the answer to that.   

Mr G.M. Castrilli:  While the money is under the Public Trustee’s control, I presume it is earning interest and 
that, after a certain period - perhaps seven years -  

Mr J.A. McGINTY:  I think it might be that.   

Mr G.M. Castrilli:  Is that money still accumulating interest?   

Mr J.A. McGINTY:  It is out of our control when it is covered by the Unclaimed Money Act, which comes 
under the control of the Treasurer.  I have not had any experience with that act.   

Clause put and passed. 

Clauses 21 to 24 put and passed. 

Clause 25:  Section 40 replaced by sections 39A to 40, and transitional - 
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Ms S.E. WALKER:  This is an important clause because it discusses the common fund and the strategic 
common funds.  I wonder what it establishes with the new common fund and how that differs from the current 
common fund.  We know that the establishment of strategic common funds will not get a government guarantee. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 1211.] 
 


